
	Before the:

NATIONAL ARBITRATION FORUM

	HOMER TLC, INC.,
	§§
	

	
	Complainant,
	§§
	DISPUTED DOMAIN NAME:

homedepotsucks.com

	v.
	§
	

	GREENPEOPLE
	§
	

	
	Respondent.
	§
	


COMPLAINT IN ACCORDANCE WITH THE
UNIFORM DOMAIN NAME DISPUTE RESOLUTION POLICY

I. Introduction

1. This Complaint is hereby submitted for decision in accordance with the Uniform Policy for Domain Name Dispute Resolution, adopted by the Internet Corporation for Assigned Names and Numbers (“ICANN”) on August 26, 1999 (“the Policy”), the Rules for Uniform Domain Name Dispute Resolution Policy, approved by ICANN on October 24, 1999, (“the Rules”) and the National Arbitration Forum (“NAF”) Supplemental Rules to ICANN’s Uniform Domain Name Dispute Resolution Policy (“the Supplemental Rules”).  See Rules, ¶ 3(b).  

II. The Parties

B. The Complainant

2. The Complainant in this administrative proceeding is Homer TLC, Inc., a Delaware Corporation having its principal place of business at 1404 Society Drive, Claymont, Delaware 19703.

3. The Complainant’s contact details are as follows:

Address:
Homer TLC, Inc.


1404 Society Drive


Claymont, DE 19703


Telephone:
302.798.0620


Fax:

302.798.2513


E-mail:
steven_levy@homedepot.com

4. The Complainant’s authorized representative in this administrative proceeding is Carrie L. Johnson:

Address:
2100 IDS Center, 80 South Eighth Street, Minneapolis, Minnesota  55402 

Telephone:
612.321.2800

Fax:
612.321.9600


E-mail:
cljohnson@fulbright.com

5. The Complainant’s preferred methods of communication directed to the Complainant in the administrative proceeding are as follows:

Electronic-only material:

Method:
E-mail

Address:
cljohnson@fulbright.com


aotrademark@fulbright.com

Contact:
Carrie L. Johnson 
Material including hardcopy:

Method:
Facsimile

Fax:
612.321.9600

Contact:
Carrie L. Johnson 
C. The Respondent

6. According to the Wild West Domains (“Wild West”) WHOIS database, the Respondent in this administrative proceeding is GreenPeople, an entity with its place of business in Highland Park, New Jersey.  A copy of the printout of the WHOIS database search conducted on August 29, 2005, is provided at Exhibit A.  

All information known to the Complainant regarding how to contact the Respondent is as follows:


Address:
GreenPeople




425 S. 3rd Avenue  #1




Highland Park, NJ  08904 

E-mail:
stevenjay@greenpeople.org

Telephone:
732.514.1066

Fax:

Not listed in WHOIS database.

III. The Domain Name and Registrar

7. This dispute concerns the domain name identified below:
homedepotsucks.com.

8. The registrar with which the domain name is registered is also indicated: Wild West Domains, 14455 North Hayden Road  #226, Scottsdale, AZ  85260.

IV. Jurisdictional Basis for the Administrative Proceeding

9. The dispute is properly within the scope of the Policy and the Administrative Panel has jurisdiction to decide the dispute.  The registration agreement, pursuant to which the domain name that is the subject of this Complaint was registered, incorporates the Policy.  The domain name registration was created on August 28, 1998.  (See Exhibit A).

10. In addition, in accordance with the Policy, Paragraph 4(a), the Respondent is required to submit to a mandatory administrative proceeding because:

(a) The domain name is identical or confusingly similar to a trademark or service mark in which the Complainant has rights; 

(b) The Respondent has no rights or legitimate interests in respect of the domain name; and

(c) The domain name was registered and is being used in bad faith.

V. Factual and Legal Grounds

11. This Complaint is based on the following grounds:

(a) Homer TLC, Inc. is the owner of the famous HOME DEPOT and THE HOME DEPOT trademarks.  Homer TLC, Inc. through its predecessor in interest and licensee (collectively “Complainant”), commenced use of the marks THE HOME DEPOT and HOME DEPOT (hereinafter the "Marks") in connection with its products and services at least as early as 1979.  Since that time, Complainant has continually used the Marks in commerce in the United States and abroad.

(b) Complainant has worldwide sales under the Marks in the tens of billions of US Dollars each year.  Complainant operates over 1900 retail stores in the United States, Canada and Mexico and employs over 325,000 people.  

(c) Over the years, Complainant has prominently used and promoted the Marks in advertising, sales, and various other ways.  Complainant’s sales and advertising expenses under the Marks have been extensive.  As a result, the Marks serve to identify and indicate the source of Complainant’s services and products to the consuming public, and to distinguish its services and products from those of others.  As a result of Complainant’s long usage and promotion of the Marks, they have become well-known to, and widely recognized by consumers.  

(d) Complainant owns at least 31 United States federal registrations for trademarks incorporating “HOME DEPOT,” and owns hundreds of registrations for HOME DEPOT trademarks worldwide.  A copy of relevant United States trademark registrations owned by Complainant are attached at Exhibit B.  

(e)  Complainant markets its products and services under the Marks through its web site at www.homedepot.com (for example, among other things, Complainant markets building supplies, paint, power tools, batteries, cleaners, tile adhesives, vinyl sheeting, appliances, pet supplies, fertilizers and roofing supplies on its website).  Complainant’s web site has been in operation since 1992.  

(f) The domain name homedepotsucks.com is confusingly similar to the Marks.  See Policy ¶ 4.a.(i).  ICANN panels have found that, when a domain name incorporates a distinctive mark in its entirety, that creates sufficient similarity between the mark and the domain name to render it confusingly similar.  See Lowen Corp. v. Henry Chan, D2004-0430 (WIPO August 5, 2004) (finding that the domain name lowensigns.com is confusingly similar to LOWEN) (attached hereto as Exhibit C.)  The addition of the word “sucks” to a distinctive mark does not mitigate confusing similarity and ICANN Panels have “routinely found confusing similarity” when a domain name combines a well-known mark with a generic or slang term.  See Wachovia Corp. v. Alton Flanders, D2003-0596 (WIPO September 19, 2003) (attached hereto as Exhibit D) (citing ADT Services AG v ADT Sucks.com, D2001-0213 (WIPO April 23, 2001) (attached hereto as Exhibit E).  See also Societé Air France v. Virtual Dates, Inc., D2005-0168 (WIPO May 24, 2005) (attached hereto as Exhibit F) (finding the domain name “airfrancesucks.com” confusingly similar to the mark AIR FRANCE).
(g) Respondent has no rights or legitimate interest in the domain name homedepotsucks.com.  See Policy ¶ 4.a.(ii). 

(1) Respondent is not commonly known by the name Home Depot, nor does Respondent operate a business or other organization under the HOME DEPOT mark or name.  See Policy ¶ 4.c.(ii).  Respondent’s tradename is GreenPeople.  (See WHOIS Database Report at Exhibit A.).  In the past homedepotsucks.com was registered to Organic Consumers Education Fund (See WHOIS Database Report, dated October 7, 1998, attached hereto as Exhibit G).  Organic Consumers Education Fund appears to be a related entity to GreenPeople.  The administrative contact for both Organic Consumers Education Fund and Respondent is Steve Urow (compare Exhibit A and Exhibit G) and the content of the website under both Respondent and Organic Consumers Education Fund was essentially the same for a period of time.  These apparently related entities have owned homedepotsucks.com for many years. 

(2) Respondent was put on constructive notice of Complainant’s rights in the Marks through Complainant’s federal registrations, which long precede Respondent’s registration and use of the Domain Name.  Respondent is not using the HOME DEPOT mark under license from Complainant and Complainant has not otherwise granted Respondent permission to use the Marks for any purpose.  Respondent and its predecessor previously ran an apparent “complaint site” against Complainant at homedepotsucks.com. This “complaint site” also addressed specific environmental issues such as the sale of “old-growth” wood.  As further discussed below, that old “complaint site” has been removed and homedepotsucks.com is now used for commercial purposes.  Respondent’s prior use of homedepotsucks.com as a vehicle for protest of Complainant is further evidence that Respondent is well aware of Complainant and Complainant’s rights in the Marks.

(3) Respondent is not making a legitimate non-commercial or fair use of the domain name without intent for commercial gain.  Rather, Respondent is using the homedepotsucks.com domain name for commercial gain by diverting traffic to its commercial website located at the domain name “greenpeople.org.”  The greenpeople.org website consists of multiple links to various websites of competitors of Complainant who offer the same type of products to those sold by Complainant (including among others, cleaners, paint, siding, lumber, building supplies, energy supplies, fertilizer, pet supplies, and appliances). Internet users who reach Respondent’s site are able to search any geographic area in the United States (and worldwide) and retrieve lists of businesses selling these competitive products.   (An electronic copy of Respondent’s greenpeople.org website is attached as Exhibit H and a print out of Respondent’s greenpeople.org website as printed August 13, 2005 and August 16, 2005 is attached as Exhibit I.)  

(4) Complainant anticipates that Respondent will try to justify its infringing commercial use of Complainant’s federally registered and famous Marks by arguing that Respondent’s use of the domain name homedepotsucks.com constitutes fair use as an expression of free speech under the First Amendment of the United States Constitution.  That is simply not the case.  At the time of the filing of this complaint, the domain name homdepotsucks.com directs searchers to a commercial website offering links to services of providers of the same type of products as those sold by Complainant.  Respondent’s website is supported by advertisers, and the search services provided on the site lead users to lists of hyper-links that direct users to additional commercial entities, including competitors of Complainant.  Respondent’s website markets these entities’ products as “environmental” and “healthy.”  On information and belief, the entities linked through Respondent’s website are members of Respondent’s organization and pay Respondent to publish a link to their business.  See Exhibits H and I.  Respondent’s greenpeople.org website contains little to no expressive speech or protest and none whatsoever against Complainant.  


Respondent’s use of the domain name homedepotsucks.com merely to redirect Internet users to it its commercial website at greenpeople.org is not protected speech under the First Amendment.  Rather, it is Respondent’s attempt to use Complainant’s Marks to redirect traffic to for-profit competitive products and services in exchange for compensation.  Use of the domain name for this purpose is illegitimate.  See Clear Channel Comms. v. RadioAid.com LLC, FA0405000273224 (NAF July 13, 2004) (ordering transfer of “clearchannelsucks.net”) (attached hereto as Exhibit J).  In Clear Channel, the Panel found that the respondent’s use of the domain name “clearchannelsucks.net” to redirect users to his primarily commercial website did not constitute a legitimate fair use.  The respondent argued that his website constituted a “protest” against the complainant, Clear Channel Communications; however, the Panel found that, although there were a few references on linked websites to protest of Clear Channel, the site was primarily commercial in nature and did not constitute a legitimate fair use of the complainant’s trademark.  Clear Channel, FA273224 at 5.  

Similarly, in Wachovia Corp. v. Alton Flanders, the Panel ordered transfer of the domain names “wachovia-sucks.com,” “wachoviabanksucks.com,” and “wachoviasucks.com” after finding that the domain names did not point to protest websites and instead directed users to competitive products and services.  Wachovia, D2003-0596 at 3 (See Exhibit 
D).     The Panel wrote 

The domain names at issue here do not point to a protest site. . . . [rather they] point to competitive financial products and services.  Simply having a domain name with “-sucks” in the name cannot, by itself, establish fair use, one must look to the content of the website to determine if there is an exercise of free speech which allows the Respondent to rely on the fair use exception.  To do otherwise would legitimize cybersquatters, who intentionally redirect traffic from a famous mark, simply through the use of a derogatory term.  

Id. at 3.  Like the subject domain names in Wachovia and Clear Channel, The domain name homedepotsucks.com does not point to a protest website.  It points to a commercial website.  Such use is not legitimate fair use under the UDRP.  See id.  See also Societé Air France, D2005-0168 (See Exhibit F).  
(h) Respondent registered and is using the domain name homedepotsucks.com in bad faith.  See Policy ¶ 4.b.(iii).  The ICANN policy clearly explains that bad faith can be found where a respondent, by using a domain name, intentionally attempts to attract, for commercial gain, Internet searchers to its website or other on-line location, by creating a likelihood of confusion with the complainant’s mark as to source, sponsorship, affiliation, or endorsement of the website or location or of a product or service on the website or location.  See Policy ¶ 4.b.(iv).

(1) Respondent is intentionally using the HOME DEPOT Mark in its domain name to attract Internet searchers for commercial gain.  See Dell Inc. v. Innervision Web Solutions, FA0503000445601 (NAF May 23, 2005)  (See Exhibit K.)    In Dell, the respondent used the complainant’s DELL mark with the generic terms “computers” and “sucks” (“dellcomputerssuck.com”) to redirect Internet users to its own commercial website.
  This website offered products similar to those manufactured and sold by the complainant (namely, computer products).  The NAF panel found that this use was evidence that the respondent was attempting to attract Internet users for commercial gain through use of the complainant's mark.  Finding that such a use was a use in bad faith under ¶4(b)(iv) of the Policy, the panel ordered the domain name transferred to the complainant.  

Like the respondent in Dell, Respondent is realizing commercial gain by redirecting Internet users to its commercial website.  Moreover, upon information and belief, Respondent is receiving compensation from the various website owners who are linked through its directory website and from the advertisers who sponsor its website.  This activity alone constitutes commercial gain because Respondent is receiving compensation.  

(2) Furthermore, Respondent is using the domain name homedepotsucks.com to disrupt Complainant’s business.  Respondent redirects the domain name  homedepotsucks.com to its website at greenpeople.org where it offers links to competitive goods and services.  By using the domain name in this manner, Respondent is using the Marks to draw customers away from Complainant and consequently damage its business.   This use is a bad faith use of the domain name under the Policy.  See Societé Air France, D2005-0168 at 5-6 (ordering transfer of the domain name “airfrancesucks.com” and finding bad faith based in part on respondent’s registration and use of the domain name to disrupt the complainant’s business). (Exhibit F.) 

VI. Remedies Requested

12. In accordance with Paragraph 4(b)(i) of the Policy, for the reasons described in Section V above, the Complainant requests the Administrative Panel appointed in this administrative proceeding to issue a decision that homedepotsucks.com be transferred to Homer TLC, Inc.

VII. Administrative Panel

13. The Complainant elects to have the dispute decided by a one-member Administrative Panel.

VIII. Mutual Jurisdiction

14. In accordance with Paragraph 3(b)(xiii) of the Rules for Uniform Domain Name Dispute Resolution Policy, the Complainant agrees to submit, only with respect to any challenge that may be made by Respondent to a decision by the Administrative Panel to transfer or cancel the domain name that is the subject of this Complaint, to the jurisdiction of the U.S. Federal Courts in the District of New Jersey, which is the location of the address of the registrant, GreenPeople. 

IX. Other Legal Proceedings

15. No other legal proceedings have been commenced or terminated in connection with or relating to homedepotsucks.com.

X. Communications

16. A copy of this Complaint, together with the cover sheet as prescribed by the Supplemental Rules, has been sent to the Respondent on August 30, 2005, via U.S. Mail and e-mail.

17. A copy of this Complaint, has been sent or transmitted to the concerned registrar, Wild West Domains on  August 30, 2005, via U.S. Mail and e-mail.

XI. Certification

18. The Complainant agrees that its claim and remedies concerning the registration of the domain name, the dispute, or the dispute’s resolution shall be solely against the domain name holder and waives all such claims and remedies against (a) the National Arbitration Forum and Panelists, except in the case of deliberate wrongdoing, (b) the concerned registrar(s), (c) the registry administrator, and (d) the Internet Corporation for Assigned Names and Numbers, as well as their directors, officers, employees, and agents.

19. The Complainant certifies that the information contained in this Complaint is to the best of the Complainant’s knowledge complete and accurate, that this Complaint is not being presented for any improper purpose, such as to harass, and that the assertions in this Complaint are warranted under the Rules and under applicable law, as it now exists or as it may be extended by a good faith and reasonable argument.

	DATED:  _____________, 2005


	Respectfully submitted,

__________________________________

Carrie L. Johnson

FULBRIGHT & JAWORSKI

2100 IDS Center

80 S. Eighth Street

Minneapolis, MN 55402

(612) 321-2800 (telephone)

(612) 321-9600 (fax)

ATTORNEYS FOR COMPLAINANT

HOMER TLC, INC.


� In Dell, the respondent changed the content of his website after receiving a cease-and-desist letter from the complainant.  After receipt of the letter, the respondent redirected the domain name to a “protest” site with no commercial content.  The respondent then attempted to argue that his use of the domain name was a legitimate fair use under the First Amendment.  The Panel called the respondent’s argument of fair use as a protest site “untenable” and found that respondent’s use of the domain name was not “without intent for commercial gain.” 
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